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QUESTI ONS PRESENTED

Whether, as the Fifth Circuit concluded in
petitioner’s case, 18 U S C § 3624(b)’'s
provi sion regarding the calculation of good
conduct credits is unanbi guous or, instead, as
nine other Courts of Appeals have held, 8§
3624(b) is anbi guous.

Whet her, assuming this Court agrees that 18
US C 8§ 3624(b) is anbiguous, the rule of
lenity requires the statute to be applied in a
manner that awards a federal prisoner up to
fifty-four days of good conduct credit for
each year of the prison sentence inposed by

the sentencing court; or, instead, whether
deference wunder Chevron U S A, Inc. V.
Natural Res. Def. Council, Inc., 467 U S. 837
(1984), should be afforded to the Federal
Bureau of Prisons’ interpretation of 8§

3624(b), which only awards up to fifty-four
days of credit for each year actually served
by an i nmate.

Whet her, despite the lack of a circuit split
concerning the ultinmate manner in which 18
US C 8§ 3624(b) is applied, this Court
nonet hel ess shoul d grant certiorari to address
the foregoing questions in view of the fact
that the United States Sentencing Comm ssion
based the Guidelines’ Sentencing Table upon
the interpretation of 8 3624(b) advocated by
petitioner as opposed to the different
interpretation followed nationwide by the
Federal Bureau of Prisons.
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PRAYER
The petitioner, Ellen Jeanette Mreland, respectfully prays
that a wit of certiorari be issued to review the judgnent and
opinion of the United States Court of Appeals for the Fifth Crcuit
| ssued on Novenber 10, 2005.

OPI NI ONS BELOW

On Novenber 10, 2005, the United States Court of Appeals for
the Fifth Crcuit entered its opinion reversing the judgnment of the
district court in this case and also rendering judgnent for

respondents. Moreland v. Federal Bureau of Prisons, F.3d

2005 W 3030414 (5th Gr. Nov. 10, 2005). A copy of that opinion
is attached as Appendi x A

A copy of the district court’s final judgnment is attached as
Appendi x B. A copy of the district court’s order adopting and
incorporating the United States nmmagistrate judge’'s report and
recomrendation — which is reported at 363 F. Supp. 2d 882 (S.D
Tex. Apr. 1, 2005) - is attached as Appendi x C.

JURI SDI CT1 ON

On Novenber 10, 2005, the United States Court of Appeals for
the Fifth Crcuit entered its opinion reversing the judgnment of the
district court and rendering judgnent for respondents. No petition
for rehearing was fil ed.

Jurisdiction of the Court is invoked under Section 1254(1),

Title 28, United States Code.



STATUTE AND REGULATI ON | NVOLVED

This case inplicates 18 U.S.C. § 3624(a) & (b), which provide

in pertinent part:

18 U.

(a) Date of release. — A prisoner shall be rel eased by
the Bureau of Prisons on the date of the expiration of
the prisoner’s term of inprisonnent, less any tine
credited toward the service of the prisoner’s sentence as
provi ded in subsection (b). |If the date for a prisoner’s
rel ease falls on a Saturday, a Sunday, or a | egal holiday
at the place of confinenment, the prisoner nmay be rel eased
by the Bureau on the |ast precedi ng weekday.

(b) Credit toward service of sentence for satisfactory
behavior. -

(1) Subject to paragraph (2), a prisoner who is
serving a termof inprisonnent of nore than 1 year ot her
than a term of inprisonment for the duration of the
prisoner’s life, may receive credit toward the service of
the prisoner’s sentence, beyond the tinme served, of upto
54 days at the end of each year of the prisoner’s termof
i mprisonment, beginning at the end of the first year of
the term subject to a determnation by the Bureau of
Prisons that, during that year, the prisoner has
di spl ayed exenplary conpliance wth institutiona
disciplinary regulations. . . . Credit that has not been
earned may not |ater be granted. Subject to paragraph
(2), credit for the | ast year or portion of a year of the
term of inprisonnent shall be prorated and credited
within the |ast six weeks of the sentence.

(2) Notwi thstanding any other law, credit awarded
under this subsection after the date of enactnment of the
Prison Litigation Reform Act shall vest on the date the
prisoner is released from custody.

S.C. § 3624(a) & (b).

This case also inplicates 28 CF. R 8 523.20 (version in

effect prior to Dec. 5, 2005),!' which provides in pertinent

t hat :

! Effective Decenber 5, 2005, the regul ation was anended

manner that has no inpact on the issues raised in this case.
70 Fed. Reg. 72166.

part

in a
See



Pursuant to 18 U S. C. 8§ 3624(b), as in effect for
of fenses commtted on or after Novenber 1, 1987[,] but
before April 26, 1996, an inmate earns 54 days credit
toward servi ce of sentence (good conduct tinme credit) for
each year served. This anobunt is prorated when the tine
served by the inmate for the sentence during the year is
| ess than a full year.

28 C.F.R § 523. 20.



STATEMENT OF THE CASE

A. Cour se of Proceedi ngs

On  Septenmber 22, 2004, the petitioner, Ellen Jeanette
Moreland, filed a pro se petition for wit of habeas corpus
pursuant to 28 U.S.C. 8§ 2241 in federal district court in Houston,
Texas. 1 R 6.2 After the respondents filed their response and
the parties thereafter filed additional briefing, United States
Magi strate Judge Stephen Smith held a hearing on the petition on
February 22, 2005. 2 R 1 et seq. On March 8, 2005, Magistrate
Judge Smth issued his nenorandum and recommendation that the
district court grant the petition. 1 R 124. Respondents filed
timely objections to the report. Id. atl62, 189. On March 30,
2005, Magistrate Judge Smith issued a revised nenorandum and
reconmendati on that habeas corpus relief be granted, id. at 142,
which the district court adopted as its own opinion on April 1,
2005. 1d. at 213. On the same date, the district court entered
its final judgment granting habeas corpus relief. [d. at 214; see

also Mreland v. Federal Bureau of Prisons, 363 F. Supp. 2d 882

(S.D. Tex. Apr. 1, 2005).

On April 15, 2005, respondents filed a tinely notice of
appeal. 1 R 231. On Novenber 10, 2005, the United States Court
of Appeals for the Fifth Grcuit issued its opinion reversing the

judgnment of the district court and rendering judgnent for

2 The record on appeal (“R ™) is cited as follows: “[volune
nunber] R [page nunber(s)].”



respondents. See Appendi x A Petitioner has filed a notion to
stay the issuance of the Fifth Crcuit’s mandate, which is still

pendi ng before the Fifth Crcuit.



B. Statenent of the Facts

On February 14, 1990, the petitioner, Ellen Jeanette Mrel and,
commtted a federal drug trafficking offense in Wsconsin. She
thereafter was arrested, tried, and convicted in federal court in
the Eastern District of Wsconsin. On January 25, 1991, she was
sentenced by a federal district court in Wsconsin to serve 210
nonths (or 17.5 years) in the custody of the Federal Bureau of
Pri sons. 1 R 40.® At the tinme that the court’s judgnent and
sentence were entered, Ms. Morel and al ready had served 157 days in
pretrial detention, which was credited toward her sentence. 1 R
36. Wthout a reduction in her sentence for good behavior, her
custodi al sentence would expire on February 18, 2008. See Fifth
Circuit Brief of Respondents-Appellants, at 6.

Because she was a nodel inmate, however, Ms. Mrel and earned
“good conduct credit” (“GCC') pursuant to 18 U S.C. 8§ 3624(b)
whi ch provides that a federal inmate “may receive credit toward the
service of the prisoner’s sentence, beyond the tinme served, of up
to 54 days at the end of each year of the prisoner’s term of
inprisonnment.” 18 U.S.C. § 3624(b)(1). Wen the Federal Bureau of
Prisons (“BOP”) informed her that, according to its formla
contained in 28 C F.R 8§ 523.20 and BOP Program St at enent 5880. 28,
she was entitled to only 810 days of GCC — rather than the 945 days

that she requested — this 8 2241 litigation ensued. See Mrel and,

3 The sentencing court also inposed a separate, consecutive
60-nont h sentence for a firearmconviction; however, that sentence
was | ater vacated. 1 R 56.



363 F. Supp. 2d at 884-85. At the tinme she fil ed her habeas corpus
petition, Ms. Mreland was incarcerated at the wonen's federa
prison canp in Bryan, Texas.

The essence of the parties’ dispute in the courts bel ow
concerned whether Ms. Moreland is entitled to fifty-four days of
GCC per year of the 17.5-year sentence imposed by the sentencing
court (i.e., 945 days), or, instead, whether she is only entitled
to fifty-four days per year for the period of tinme that she
actually served in BOP custody (i.e., 810 days). See id. The
district court agreed with Ms. Moreland’'s interpretation of 18
U S.C. § 3624(b) and, thus, ordered the BOP to “cal cul ate her Good
Conduct Time under 18 U. S.C. 8§ 3624(b) so that, for each year of
the sentence i nposed, she serves 311 days of actual tinme and earns
54 days of credit that vests immedi ately.” See Appendi x B.

The BOP pronptly conplied with the district court’s order
(whi ch has since been reversed by the Fifth Crcuit, although that
court’s mandat e has not yet issued). Based on the district court’s
good conduct tinme calculation, the BOP on July 18, 2005, released
Ms. Moreland fromits custody during the pendency of respondents’
appeal to the Fifth Circuit; as a result, she currently is serving
the first year of her term of supervised rel ease. Assum ng the
Fifth Crcuit’s mandate issues as currently schedul ed, on January

3, 2006,% the BOP will take Ms. Moreland back into some type of

4 According to the Fifth Grcuit’s website, the nmandate will
i ssue on January 3, 2006, unless that court were to grant M.
Morel and’ s pending notion to stay the issuance of the mandate.

7



custody for approximately four nonths — the difference between
BOP' s original good conduct credit calculation (approved by Fifth
Circuit on appeal) and the district court’s good conduct credit

calculation. See Mreland v. Federal Bureau of Prisons, F. 3d

__, 2005 W 3030414, at *2 (5th Cr. Nov. 10, 2005).



BASI S OF FEDERAL JURI SDI CTION I N THE
UNI TED STATES DI STRI CT COURT

Thi s case was brought as a federal habeas corpus action under

28 U.S.C. § 2241.



REASONS FOR GRANTING THE WRI T

This Court should grant certiorari to resolve
the split between the Fifth Grcuit and nine
ot her circuits concerning whether 18 U. S.C. §
3624(b)'s provision for calculating good
conduct credits is anbi guous.

As explained below, the larger issue in this case is the
meani ng of the third use of the phrase “termof inprisonnent” in 18
US C 8§ 3624(b)(1) - in particular, does it nean the prison
sent ence imposed by the sentencing court or, instead, the anount of
prison time actually served by a federal prisoner? M. Moreland
(who prevailed in the district court) contends the fornmer, while
respondents (who prevailed in the Fifth Crcuit) contend the
latter. Subsidiary questions include whether 8 3624(b) is
anbi guous and, if so, whether the rule of lenity or judicial
deference to the Federal Bureau of Prison’s interpretation of the
statute under the Chevron® doctrine woul d be appropriate in view of

such anbiguity. The answers to these questions affect tens of

t housands of federal prisoners inthis country, as discussed bel ow.

A. The Parties’ Conpeting Interpretations of the Statute

In the Conprehensive Crine Control Act of 1984, P.L. 98-473,
Congress effected a substantial reduction in the tine taken off a
federal prison sentence for “good conduct,” fromnearly a third of
the sentence to only fifteen percent of the sentence. This change

was codified in 18 U.S.C. § 3624(a) & (b), which set out the extent

5 Chevron U.S.A., Inc. v. Natural Res. Def. Council, Inc., 467
U S. 837 (1984).

10



and operation of the new good conduct credit (“GCC). These
sections read in pertinent part:

(a) Date of release. — A prisoner shall be rel eased by
the Bureau of Prisons on the date of the expiration of
the prisoner’'s term of imprisonment, |ess any tine
credited toward the service of the prisoner’s sentence as
provi ded in subsection (b). |If the date for a prisoner’s
rel ease falls on a Saturday, a Sunday, or a | egal holiday
at the place of confinenent, the prisoner nay be rel eased
by the Bureau on the |ast precedi ng weekday.

(b) Credit toward service of sentence for satisfactory
behavior. —

(1) Subject to paragraph (2), a prisoner who is
serving a term of imprisonment of nore than 1 year other
than a term of imprisonment for the duration of the
prisoner’s life, may receive credit toward t he service of
t he prisoner’s sentence, beyond the time served, of up to
54 days at the end of each year of the prisoner’s term of
imprisonment, beginning at the end of the first year of
the term subject to a determnation by the Bureau of
Prisons that, during that year, the prisoner has
di spl ayed exenplary conpliance wth institutiona
di sciplinary regulations. . . . Credit that has not been
earned may not |ater be granted. Subject to paragraph
(2), credit for the | ast year or portion of a year of the
term of imprisonment shall be prorated and credited
within the last six weeks of the sentence.

(2) Notwi thstanding any other law, credit awarded
under this subsection after the date of enactnent of the
Prison Litigation Reform Act shall vest on the date the
prisoner is released from custody.[°]

18 U S.C. § 3624(a) & (b) (enphasis added).
The dispute in this case arises fromthe Bureau of Prisons’
policy that under the statute the GCC nust be calculated on the

basis of tinme actually served, not on the basis of the “term of

6 The portion omtted in ellipses as well as the succeeding
subsections (3) and (4) of 8§ 3624 deal with a requirenent that the
pri soner make progress toward earning a high school diplom, a
subj ect not germane here.

11



I nprisonnment” inposed by the sentencing court. Using the tine
actually served rather than the “term of inprisonnent” inposed as
the basis for the GCC conputati on has a significant consequence in
terms of the anmount of prison tine an inmate with good behavi or
nmust serve. Because the “tinme served” is always less than the
total sentence of inprisonment “inposed” when GCC is earned, a
credit based on tinme-served is always less than a credit for the
total term of inprisonnent. In the case of Ms. Moreland, who
earned the maxi num anmount of GCC avail able according to the BOP
respondents (and the Fifth Circuit) have stated that she is
entitled to only 810 days of good conduct credit, while M.
Morel and (and the district court) have taken the position that she

is entitled to 945 days of credit. See Mirreland v. Federal Bureau

of Prisons, 363 F. Supp. 2d 882, 885-86 (S.D. Tex. Apr. 1, 2005),
rev’d, _ F.3d ___, 2005 W 3030414 (5th Cir. Nov. 10, 2005).
Under Ms. Moreland’s interpretation of the statute, the
maxi mum avai |l able GCC for a prisoner is determ ned on the basis of
the nunber of years in the “term of inprisonnment” inposed at
sentencing by a district court. To cal cul ate the nmaxi nrumavail abl e
credit, the nunber of years in that termis nultiplied tinmes fifty-
four days (in Ms. Moreland s case, 17.5 x 54 = 945).7 During the

course of a prisoner’s sentence, the credit granted is a deduction

" Thi s amount may, of course, be reduced at any tine until the
end of the prisoner’s sentence by any anount that the prisoner has
forfeited due to bad behavior. 18 U S.C. § 3624(b)(2).

12



“at the end”® of each year in the term shortening each year by up
to fifty-four days. The succeeding year then begins on the date
determ ned by deducting the credit and runs for a year after that,
subject again to another credit for each subsequent year. A
partial credit is granted for the | ast portion of a year at the end
of a sentence, assuming that the sentence inposed is not in
conpl ete years.

Ms. Moreland’s fornmula is illustrated in the foll ow ng year-
by-year breakdown of a hypothetical ten-year prison sentence (which
assunes 365-day years each of the ten years) in which a nodel
prisoner earns full GCC
Year One:

Day 1 through Day 311 [with 54 days of good conduct credit awarded on Day 366,
retroactive to Day 311 (i.e., 365-54 = 311), which becones the | ast day of the
first year of the term of inprisonnment]

Year Two:

Day 312 through Day 622 [with 54 days of good conduct credit awarded on Day 677,
retroactive to Day 622, which becomes the | ast day of the second year of the term
of imprisonment]

Year Three:

Day 623 through Day 933 [with 54 days of good conduct credit awarded on Day 988,
retroactive to Day 933, which becomes the | ast day of the third year of the term

of inmprisonment]

8 18 U.S.C. § 3624(b)(1).
13



Year Four:

Day 934 through Day 1244 [with 54 days of good conduct credit awarded on Day
1299, retroactive to Day 1244, which becomes the | ast day of the fourth year of
the term of inprisonnent]

Year Five:

Day 1245 through Day 1555 [with 54 days of good conduct credit awarded on Day
1610, retroactive to Day 1555, which becomes the | ast day of the sixth year of
the term of imprisonment]

Year Six:

Day 1556 through Day 1866 [with 54 days of good conduct credit awarded on Day
1921, retroactive to Day 1866, which becomes the |ast day of the sixth year of
the term of imprisonment]

Year Seven:

Day 1867 through Day 2177 [with 54 days of good conduct credit awarded on Day
2232, retroactive to Day 2177, which becomes the | ast day of the seventh year of
the term of inmprisonment]

Year Eight:

Day 2178 through Day 2488 [with 54 days of good conduct credit awarded on Day
2543, retroactive to Day 2488, which beconmes the | ast day of the eighth year of
the term of inmprisonnent]

Year Nine:

Day 2489 through Day 2799 [with 54 days of good conduct credit awarded on Day
2854, retroactive to Day 2799, which becomes the |ast day of the ninth year of
the term of imprisonment]

Year Ten:

Day 2800 through Day 3110 [with 54 days of good conduct credit awarded in a

14



prorated manner at the end of Day 3110, which would be the final day of
incarceration assumng full good conduct credit were earned by the prisoner
during the final year of the term of irrprisonment].9

Conversely, the nethod of cal cul ation that the BOP has adopt ed
awards the fifty-four day credit not for each year of the term of
| npri sonment imposed on a prisoner, but instead only “for each year
served’ on the sentence. 28 C.F.R § 523.20 (enphasis supplied).
As Bureau of Prisons Program Statenment 5880.28 (hereafter P.S
5880.28)1° dealing with “Good Conduct Tine” enphasizes: “1t 1s
essential to learn that [good conduct tine credit] is not awarded
on the basis of the Iength of the sentence inposed, but rather on
the nunber of days actually served.” P.S. 5880.28 at 1-48
(enmphasis in original).

The BOP's fornula, boiled down to its sinplest form is as

® The foregoing formula for calculation of GCC differs in one
respect fromthe one adopted by the district court. The formula
proposed here does not award GCC until a full 365 days of exenpl ary
service of a prison sentence have passed, while the district
court’s fornmula awarded the GCC at the end of the 311th day of
exenpl ary service of a prison sentence (i.e., 365 - 54 = 311). See
Mor el and, 363 F. Supp. 2d at 886-87. At oral argunment in front of
the Fifth CGrcuit, counsel for Ms. Mreland contended that either
Interpretation of 18 U . S.C. § 3624(b) was reasonabl e but enbraced
t he one set forth above as nore fully giving effect to each word of
the statute. As discussed above, the Fifth Grcuit rejected both
i nterpretations and, instead, enbraced the one foll owed by t he BOP.

10 The full Program St at enent can be found at
www. bop. gov/ progst at/ 5880_028. pdf.

1 The regul ation requires, in accordance with § 3624(b), that
credit for the end of a sentence be prorated, but it bases the
prorated credit on “the tine served by the inmate” when it is “less
that a full year.” 28 C F.R 8 523.20 (enphasis added).
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follows. For each year of actual prison tine served (i.e., Day 1
t hrough Day 365), the BOP on Day 366 will subtract fifty-four days
fromthe inmate’ s projected rel ease date. Once the inmate serving
a nulti-year sentence enters the final year in which the annually-
adj usted projected rel ease date falls, the BOPwill prorate GCCfor
that final year based on the follow ng forrmula: 0.148 day of GCC
(i.e., 54/365) for each day served during that final year or
portion of a year. See Wllians v. Dewalt, 351 F. Supp. 2d 412,

414 & n.3 (D. M. 2004) (discussing BOPs fornula). Using the
hypot heti cal ten-year sentence set forth in the above illustration,
a nodel prisoner would be awarded a total of 470 days of GCC (432
days for the first eight years of good behavior, i.e., 54 x 8, plus
the “prorated” anount of 38 days for the GCC earned during the
final year, for a total of 470 days of GCC based on a total
sentence of 3180 days served behind bars on a ten-year sentence).
The bottomline is that the BOPs fornula awards a nodel inmate
sentenced to a prison termin excess of one year approximtely
forty-seven days of <credit for each year of the term of
i mpri sonment i nposed (or an approxi mately 13%reduction), while the
Ms. Moreland' s fornula awards a nodel inmate fifty-four days for
each year of the termof inprisonnment inposed (or an approxi mately
15% r educti on). *?

In the courts below, Ms. Moreland contended — with success in

the district court — that the statute unanbi guously supports her

2 The 13% figure is derived by dividing 47 by 365 (12.87%,
while the 15%figure is derived by dividing 54 by 365 (14.79%.
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interpretation (as opposed to the Fifth Circuit’s contrary hol di ng
t hat the statute unanbi guously supports the BOP's interpretation).
She mai ntains that position here, and will briefly explain why she
is correct.®™ Wen the full text of the statute is considered, and
its words read with one another in context, rather than in
isolation, it is clear that the district court’s interpretation of
8§ 3624(b)(1) is correct and that the BOP has erred as a matter of

law in its inplementation of the statute. See Mreland, 363 F.

Supp. 2d 882.

The district court correctly observed that the phrase “termof
i mprisonment” — which is not defined by the statute — i s used three
times in the first sentence of 8§ 3624(b)(1).' Moreland, 363 F
Supp. 2d at 885-86. “On the first two occasions, the phrase
undoubt edl y means sentence imposed’ as opposed to time served. |1d.
at 886. Wth respect to the third use of “termof inprisonnent,”
the district court invoked the canon of statutory construction that
“identical ternms” wused repeatedly within the same statutory

provi sion nmean the sane thing, particularly when used in the sane

13 Even assum ng arguendo that she is not correct in this
regard, at the very least her argunents bolster her alternative
position that the statute is anbi guous.

4 That first sentence reads: “[A] prisoner who is serving a
term of imprisonment oOf nore than 1 year other than a term of
imprisonment for the duration of the prisoner’s life, may receive
credit toward the service of the prisoner’s sentence, beyond the
time served, of up to 54 days at the end of each year of the
prisoner’s term of imprisonment, beginning at the end of the first
year of the term subject to a determnation by the Bureau of
Prisons that, during that year, the prisoner has displayed
exenpl ary conpliance with institutional disciplinary regulations.”
18 U.S.C. § 3624(b)(1).
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sentence of the act. 1d.; see also Brown v. Gardner, 513 U. S. 115,

118 (1994). Although the district court recogni zed one instance in
anot her part of 8§ 3624 when Congress used the phrase “term of
i nprisonment” to nean “tinme served,” id. at 886, that instance was
outside of the critically inportant first sentence of § 3624(b) (1),
whi ch has obvi ous significance. See Brown, 513 U. S. at 118 (canon
of statutory construction that identical ternms in the sane statute
mean the sane thing is “nobst vigorous” when the sane term is
repeated in a given sentence). The district court also correctly
observed that, wthin the sanme sentence of 8 3624(b)(1), Congress
used the distinct phrase “tinme served” — “fully denonstrating its
drafting ability to distinguish” between the phrases “term of
i nprisonnment” (neaning sentence inposed) and “tinme served.”
Mor el and, 363 F. Supp. 2d at 886.

Yet another part of the statute supports M. Mreland s
interpretation. The statute plainly establishes a “credit” — that
I's, a deduction — of “up to 54 days at the end of each year of the

termof inprisonment,” reducing the tinme that need be served
in each such year. 18 U S.C. 8§ 3624(b) (enphasis added). The
first clause of 8 3624(b)(1) says that a sentencing credit applies
“toward service of the prisoner’s sentence, beyondthe tine served”
(enphasis added). The plain neaning of this clause is that the
sentence on the basis of which the credit is applied is not the
“tinme served” al one — as the BOP m stakenly contends — but al so t he
sentence “beyond the tine served.” This necessarily neans the

sentence i nposed | ess the GCC of up to fifty-four days period year,
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as calculated on an annual basis (as the statute clearly
envi si ons).

| ndeed, there is no other sensible construction of these
words. Thus, the first clause of the statute directly refutes the
respondents’ statutory interpretation, for it nakes the sentence
toward which a credit applies the full “sentence, beyond the tine
served,” not the “tinme served” alone. Congr ess obvi ously neant
sonet hing by the words “sentence, beyond the tine served,” and it
can only have neant that the credit did not apply to the “tine
served” al one.

That the “credit” is to be based on the full term of
i mpri sonment i nposed is confirmed by t he subsequent phrase granting
a “credit . . . of up to 54 days at the end of each year of the
prisoner’s term of inprisonnent.” To begin with, a “credit” in
this sense has the ordi nary nmeani ng of a “deduction froman anount
ot herwi se due.” WEBSTER' S THIRD NEW | NTERNATI ONAL D cTi oNARY  532- 33
(1986); see al so BLack' s LawDictionary 374 (8th ed. 2004) (definition
nunber 6, which defines “credit” as a “deduction from an anount

due”); Eckerd Corp. v. Alterman Properties, Inc., 589 S. E 2d 660,

663-64 (Ga. App. 2003) (“In its nost basic sense, a credit is ‘a
deduction froman anmount otherw se due.’”) (citation omtted). The
anmount “otherw se due” to be served, to which the credit applies,
is “each year” of the term of inprisonnent; by definition this
cannot be the tine already served, tinme which is not “due” but is
I nstead “served.”

The reading of “credit” inthis way is strongly reinforced by
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the fact that, in context, the words “term of inprisonnent,” to
which the credit applies, are consistently used in the first
sentence of 8 3624(b)(1) to nmean the terminposed by the court, not
the tine served.® The requirenent that credit be “at the end of
each year” does not conflict with this reading; it says nothing
ot her than that the “deduction” allowed by the credit may be “up to
54 days at the end” of each year inposed, and thus be a reduction
of up to fifty-four days inthe tine to be served in the year. The
section’s plain |anguage accordingly grants the fifty-four day
credit for each year of the termof inprisonnment inposed.

The BOP’' s construction of the word “credit” violates the plain
nmeani ng of the word. It does not permt a “deduction” of fifty-
four days for each year of the tine “otherw se due” to be served,
but only a deduction for each year that actually is served, a
distorted use of the word “credit.” This is not what Congress
specified when it created a fifty-four day “credit” per year.

The Fifth GCircuit, however, took a diametrically opposite
position, concluding that 18 U S.C. 8 3624(b) — in particular, 8
3624(b)(1)’'s third use of the phase “term of inprisonnent”

unanbi guousl y supported respondent’s position. See Mreland, 2005

W. 3030414, at *4-*6. The court focused on § 3624(b)’ s | anguage

that permts awards of up to fifty-four days of GCC “at the end of

1% The phrase “term of inprisonment” nust be read in the
context of the granting of a “credit,” not in isolation. See,
e.g., United States v. Mrton, 467 U S. 822, 828 (1984) (noting
that particular words of a statute read in isolation were
anbi guous, yet anbi guity di sappeared when read together with other
words of statute).
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each year of the prisoner’s termof inprisonnment, beginning at the
end of the first year of the term” 1d. at *4 (quoting from §
3624(b); italics in original). “A@ven its context,” the Fifth
Circuit concluded, “this |language has a tenporal neaning and can
only refer to the end of each year the prisoner serves. The word
‘year’ has a commonly under stood neani ng of 365 (or 366) days, not
311 days.” I1d. The court also inplicitly rejected Ms. Moreland s
argunent based on the statute’'s use of the word “credit”: “[The
statute does not] indicate that good-conduct credit should be
retroactively applied to reduce each ‘year’ the prisoner serves
from365 to 311 days.” Id.

___The Fifth Circuit recognized that its holding that § 3624(b)
unanbi guously supports the BOP's position is in conflict with al
of the other circuits that have addressed the issue — nine in all,
whi ch have concluded that 8 3624(b)(1)’s third use of the phrase
“term of inprisonnent” is anbiguous with respect to whether it
means sentence inposed by a sentencing court or prison tine

actually served by an inmate. See Mreland, 2005 W. 3030414, at *6

& n.39; see also Perez-divo v. Chavez, 394 F.3d 45 (1st Cir.

2005); Sash v. Zenk, 428 F.3d 132 (2d Cr. 2005); O Donald v.

Johns, 402 F.3d 172 (3d Cir. 2005); Yi v. Federal Bureau of

Prisons, 412 F. 3d 526 (4th Cr. 2005); Petty v. Stine, 424 F. 3d 509

(6th Gir. 2005);% Wite v. Scibana, 390 F.3d 997 (7th Gr. 2004);

16 Al though the Sixth Circuit in Petty cited with approval its
earl i er unpublished deci sion hol ding that the statute unanbi guously
supported the BOPs position, see Wllians v. lLanmanna, 20 Fed
Appx. 360 (6th G r. 2001), it also cited with approval several
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James v. Qutlaw, 126 Fed. Appx. 758 (8th G r. 2005); Mijahid v.

Daniels, 413 F.3d 991 (9th G r. 2005) (citing Pacheco-Camacho v.

Hood, 272 F.3d 1266 (9th Cir. 2001)); Brown v. MFadden, 416 F.3d

1271 (11th Gr. 2005). One of the judges of the Fifth Crcuit in
petitioner’s case, Judge Stewart, disagreed with the majority that
8§ 3624(b) unanbi guously supports the BOP's position; he agreed with
the other circuits that the statute i s anbi guous regardi ng how good
conduct time should be calculated. Moreland, 2005 W. 3030414, at
*7 (Stewart, J., concurring in the judgnent).

Recogni zing at least sonme validity in the sane statutory
interpretation argunents advanced by Ms. Moreland — particularly
the fact that the first sentence of 8§ 3624(b)(1) uses the sane
phrase “term of inprisonment” three tinmes — these other nine
circuits have concluded that 8 3624(b) is anbiguous. See, e.q.,
Yi, 412 F.3d at 530-31. However, all nine circuits, after
concluding that the statute i s anbi guous, have proceeded to afford

great deference to BOP's interpretation pursuant to Chevron U .S A |,

Inc. v. Natural Res. Def. Council, Inc., 467 U S. 837 (1984). See,

e.qg., Mijahid, 413 F.3d at 997. (The Chevron issue wll be

di scussed bel ow.)

In view of the foregoing circuit split, this Court should
grant certiorari. For the reasons advanced by Ms. Mreland here
and in the courts below, this Court shoul d conclude that 8§ 3624(b)

unanbi guously supports her position. Alternatively, at the very

decisions of other circuits that have held that the statute is
anbi guous. See Petty, 424 F.3d at 510 (citing cases).
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| east, this Court should conclude that the statute is amnbi guous.
If this Court so concludes, then this Court should next address
whet her the rule of lenity or the Chevron doctrine applies to that

anbiguity. That question is addressed i nmedi ately bel ow.
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1. Assuming that this Court believes that 18
US C 8§ 3624(b) is anbiguous, this Court
should grant certiorari and address whether
Chevron deference or the rule of lenity
applies.

Because the Fifth Grcuit concluded that 8§ 3624(b)
unanbi guously supports the BOP's position, the Fifth Crcuit did
not address whether any deference was due to the BOPs
adm nistrative regulation interpreting the statute, 28 C.F.R 8

523.20. See Morel and, 2005 W. 3030414, at *1.! Judge Stewart, who

concurred only in the Fifth Crcuit’s judgnent because he believed
that 8 3624(b) is ambiguous, agreed with the nine other circuits

t hat have addressed the i ssue and contended t hat deference was due

to the BOPs interpretation of the statute under Chevron U S A ,

Inc. v. Natural Res. Def. Council, Inc., 467 U S. 837 (1984). See

Mor el and, 2005 WL 3030414, at *7-*8 (Stewart, J., concurring in the
judgment) (citing cases). Judge Stewart, in accordance with sone
of the other circuits, also rejected the argunent that, instead of
Chevron deference, the rule of lenity should be applied to the
anbi guous statute. See id. at *7 n.1 (Stewart, J., concurring in

judgnment) (citing Sash v. Zenk, 428 F.3d 132 (2d G r. 2005)); see

also Miujahid, 413 F.3d at 998-99; Yi, 412 F.3d at 535; O Donald

402 F.3d at 174; Perez-divo, 394 F. 3d at 53-54. These ot her courts

have concl uded either that Chevron deference “trunps” the rule of

Y In dicta, in Sanple v. Mrrison, 406 F.3d 310 (5th Gr.
2005), another panel of the Fifth CGrcuit stated that, if 18 U S. C
8 3624(b) is anbi guous, the court woul d apply Chevron deference to
the BOP's interpretation of the statute. See id. at 313.
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lenity, see, e.d., Yi, 412 F.3d at 535 (citing Babbitt v. Sweet

Hone Sweet Hone Chapter of Communities, 515 U S. 687, 704 n.18

(1995)), or that the rule of lenity is not inplicated because 8§
3624(a) is not a “penal” statute subject to the rule of lenity.

See, e.qg., Sash, 428 F.3d at 134-35.18 As expl ai ned bel ow,

8 Before reaching the Chevron issue, nobst of the other
circuits have concluded that the legislative history of 18 U S. C
8§ 3624(b) did not clarify the anbiguity in the statute. See, e.q.,
Yi, 412 F. 3d at 533-34; Perez-Aivo, 394 F. 3d at 49-51. No circuit
has stated that the legislative history supports the BOP s
posi tion.

As the district court correctly observed, see Mirel and, 363 F.
Supp. 2d at 887-888, the legislative history of 8§ 3624 fully
supports Ms. Moreland s interpretation of the statute. Notably,
the nmethod of good conduct credit conputation required under M.
Moreland’s interpretation, basing good conduct credit on the
sentence i nposed rather than the time the prisoner has served, was
t he net hod approved by Congress from1902 to 1987. The ol d version
of the good conduct credit statute, 18 U.S.C. 8§ 710, recodified in
1948 as 18 U.S.C. § 4161, permtted a “deduction fromthe term of
[the prisoner’s] sentence” of a certain nunber of “days for each
nonth” in the sentence. [d. Under that statute, and until 1987,
the settled nmethod of calculating the credit was “by nultiplying
t he nunber of nonths of a sentence as inposed by the court by the
appropriate nunber of days [per nonth] as prescribed in the
statute.” H R Rep. 86-935, reprinted in 1959 U S.C.C A N at
2518-19.

The | egislative history of 8§ 3624 shows no intent to change
the prior node of calculating the sentence credit, based on the
“sentence as i nposed by the court.” H R Rep. 86-935, reprinted in
1959 U.S.C.C. A N at 2518-19. Congress enacted 8§ 3624 in response
to three quite different conplaints about the GIC that existed
before 1987. First, the credit could be awarded, rescinded, and
then restored, which nade the length of sentences to be served
unpr edi ct abl e. S. Rep. 98-225 at 46, 48-49, 56-59, 146-47,
reprinted in 1984 U.S.C. C A N 3182, 3229, 3231-32, 3239-41, 3329-
30. Second, the existing statute was too conplex, providing
different rates of credit for different sentences, and Congress
sought sinmplicity and uniformty in the GIC. Id. at 146-47,
reprinted in 1984 U S . C C A N at 3329-3330. Finally, Congress
sought to reduce the size of the credit to fifty-four days, enough
to provide an incentive for good behavior, yet not so nuch “that it
will carry forward the uncertainties as to rel ease dates that occur
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application of Chevron deference — rather than the rule of lenity
— fundanental ly conflicts with nunerous decisions of this Court.
This Court repeatedly has held that a grievously anbi guous
federal statute affecting the length of a crimnal defendant’s
prison sentence is subject to the rule of lenity, which requires
such an anmbiguity to be construed in favor of the defendant. See

United States v. R L.C , 503 U S. 291, 305 (1992); Ladner v. United

States, 358 U. S. 169, 178 (1958); see also Bifulco v. United

States, 447 U. S. 381, 387 (1980). Furthernore, this Court has made
it clear that the “traditional tools of statutory construction” are
to be enployed before a court resorts to Chevron deference to

construe an anbi guous statute, see CGeneral Dynami cs Land Systens,

Inc. v. Cine, 540 U. S. 581, 600 (2004) (“Even for an agency able

toclaimall the authority possi bl e under Chevron, deference toits
statutory interpretation is called for only when the devices for
judicial construction have been tried and found to yield no clear

sense of congressional intent.”); accord INSv. St. Cyr, 533 U S

289, 320 n.45 (2001). O critical inmportance here, this Court has
held that the rule of lenity is one of those “traditional tools.”

See United States v. Thonpson/Center Arns Co., 504 U S. 505, 518

n.10 (1992) (holding that the “rule of lenity . . . is a rule of
statutory construction whose purpose is to help give authoritative

meani ng to statutory |anguage”).

under current law.” 1d. Thus, Congress said nothing to indicate
any desire to change the |ong-standing nethod of calculating the
credit based on the “sentence as inposed by the court,” H R Rep.

86-935, reprinted in 1959 U S.C.C AN at 2518-109.
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Because of the inportance of the policies that underlie the
rule of lenity, it, like these other substantive canons of
construction, nust be applied before deference is accorded the
agency’s construction of a penal statute. O herwi se, the |aw
woul d, for the first time, permt inprisoning a citizen when that
i mprisonnment is “based on no nore than a guess as to what Congress
intended.” Ladner, 358 U.S. at 178. This is especially true in
Ms. Moreland' s case, since the BOP' s published regulation in the
Code of Federal Regulations and its Program Statenent — setting
forth its interpretation of § 3624(b) — were pronul gated after t he
date of Ms. Moreland s offense; on that date, the BOP s policy had
been set forth only in an unpublished counsel’s nmenorandum See
Morel and, 363 F. Supp. 2d at 891, 893 (“Agency counsel opinions
contained in internal nenos hardly constitute the sort of ‘fair
war ni ng’ contenplated by the rule of lenity.”).

The rule of lenity, unlike the Chevron rule, arose in the
context in which this case arises, nanely, the interpretation of
penal | aws providing for inprisonment. The rule of lenity has two
aspects, one requiring a clear definition of crimnal offenses and
the second, which is applicable in this case, requiring courts to
adopt the construction of an anbi guous penalty statute “yiel ding
the shorter sentence.” RL.C, 503 US at 305. This second
aspect of the rule is “rooted in the instinctive di staste agai nst
men | angui shing in prison unless the | awmmaker has clearly said they
should.” Id. (citations and internal quotation marks omtted). The

rule’s purpose in this context is “assuring that society, through
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its representatives, has genuinely called for the punishnment to be
nmeted out.” RL.C, 503 US at 309 (Scalia, J., concurring).
Since the punishnment nust be based on the “noral condemation of
the community” expressed in legislation, “[where it is doubtfu

whet her the text includes the penalty, the penalty ought not be
I nposed.” 1d.

That the rule of lenity nust precede the application of
Chevron deference is clear fromthis Court’s treatnment of simlar
substantive canons of construction. Wen this Court has in the
past been faced with a conflict between established substantive
canons and the Chevron doctrine, it has consistently applied the
canons. In St. Cyr, for exanple, the Court found a statute
repealing relief fromdeportation to be ambi guous with respect to
whether it could be applied retroactively. 533 U. S. at 320.
Despite this anbiguity, this Court specifically rejected the INS s
argunent that its own construction of the statute was entitled to
def erence under Chevron. Instead, this Court applied the conmon-
| aw presunpti on agai nst retroactive application of statutes, id. at
320 n. 45, a principle it had held was “deeply rooted in our
jurisprudence.” 1d. at 316, 320 n. 45. Simlarly, this Court has
applied other such “deeply rooted” rules of construction in

preference to Chevron. See Edward J. DeBartolo Corp. v. Florida

@Qulf Coast Bldg. and Constr. Trades Council, 485 U S. 568, 575

(1988) (although agency’s interpretation would “normally be
entitled to deference,” Court applied rule avoiding constructions

that would “raise serious constitutional problens;” rule had “so
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|l ong been applied” as to be “beyond debate”); EEOC v. Arabian

Anerican Ol Co., 499 U S. 244, 248, 256-58 (1991) (Court applied

“l ongst andi ng” presunption agai nst extra-territorial effect, rather
than deferring to the views of the EECC)

These rules of construction take priority over the rule of
Chevron deference, both because of the inportance of the policies
t hey further and because they are the rul es desi gned over the years
to apply to specific |l egal situations, and thus constitute specific

rules that nust govern over the general rule of Chevron. See

e.q., Mrales v. Trans Wirld Airlines, Inc., 504 US. 374, 384-85

(1992) (“it is a comonplace of statutory construction that the
specific governs the general”). Chevron, after all, is an
enornously broad principle that assunes in countless instances an
implicit Congressional del egation of power to agencies to construe
every anmbiguity or silence in the statutes which they adm nister.
But established rules such as the rule of lenity were devised by
courts to deal with specific recurring |l egal problens, and thereis
no reason the broad rule of Chevron, whatever its nerits in
general, should displace these specific rules when they are being

applied within their proper spheres. 1d.; see St. Cyr, 533 U. S. at

320 n. 45.

Finally, applying Chevron deference to a Justice Departnent
agency’s interpretation of a statute affecting crimnal punishnment
would run afoul of the principle of separation of powers. See

Crandon v. United States, 494 U.S. 152, 177-78 (1990) (Scalia, J.,

concurring) (applying Chevron in lieu of lenity with respect to a
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| aw enforcenent agency’ s regul ation seeking to inplenent a pena
statute would “turn the normal construction of crimnal statutes

upsi de-down”); see also Evans v. United States Parole Conin, 78

F.3d 262, 265 (7th Cr. 1996) (“[We have substantial doubt that
t he Judi ci al Branch owes any deference to the Executive Branch when
t he question concerns the maxi rumterm of inprisonnent; certainly
judges do not defer to the Attorney General's interpretation of
Title 18.").

Those circuits that have relied on Babbitt v. Sweet Hone

Chapter of Communities, 515 U S. 687, 704 n.18 (1995), for the

proposition that the rule of lenity does not forecl ose deference to
the BOP' s reasonabl e interpretati on of an anbi guous penal statute,
have erred. In Babbitt, this Court refused to apply the rule of
lenity - and, I nst ead, applied Chevron deference - to
adm nistrative regulations promulgated by the Secretary of the
Interior that inplenmented the Endangered Species Act (a statute
containing civil and crimnal enforcenent provisions). [d. at 704
& n. 18. However, Babbitt did not address a Justice Department
agency’ s regul ati on seeking to i npl enment a penal statute, which, as
di scussed above, is due absolutely no Chevron deference.

See Crandon, 494 U. S. at 177-78 (Scalia, J., concurring); see also

Leocal v. Ashcroft, 125 S. . 377, 384 n.8 (2004) (stating that,

if the disputed provision of 18 U S.C. 8 16 were anbi guous, the

rule of lenity wuld apply and the Justice Departnent’s
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interpretati on would not be followed).? Furthernore, in Babbitt,
there was no statutory anbiguity at issue; the only question
i nvolved the facial validity of adm nistrative regulations well
wi thin the scope of statutory del egation. The case involved only
notice, not the rule of lenity' s separation-of-powers concern that
only the Legislative Branch should wite the [aws on puni shnent.
Babbitt, 515 U. S. at 704 n. 18.

In sum if 8 3624(b) is anbiguous, the rule of lenity mnust
apply rather than Chevron deference. To do otherw se would, for
the first tinme, permt the inprisonnent of citizens w thout the
“assur[ance] that society, through its representatives, has
genuinely called for the [full] punishnent to be neted out.”
RL.C, 503 US. at 309 (Scalia, J., concurring). There is no

justification for declining to apply the rule of lenity here.?°

19 Not ably, the Justice Departnment in Leocal conceded that no
deference was due to its interpretation of federal penal |aw. See
Brief for Respondent, Leocal v. Ashcroft, No. 03-583, 2004 W
1617398, at *33 (11th Cir. July 14, 2004) (citing Justice Scalia’s
concurring opinion in Crandon with approval).

20 1t is worth noting that this Court has considered the
application of the rule of lenity in two cases involving the BOP' s
interpretations of statutes it adm nisters, w thout any suggestion
that the rule of lenity was inapplicable to such interpretations.
See Reno v. Koray, 515 U. S. 50, 56-60 (1995); Lopez v. Davis, 531
U S 230, 244 n. 7 (2001). In both cases, the Court rejected the
prisoner’s reliance on the rule solely because there was no
anbiguity in the statute. Koray, 515 U.S. at 65 (lenity reserved
for cases in which Court could nake “no nore than a guess about
what Congress intended”); Lopez v. Davis, 531 US. at 244 n. 7
(“rule of lenity is not invoked by a grammatical possibility”). In
neither case did the Court suggest that the rule had no
application, and the Court clearly assumed the rule would have
applied even given the nature of the statute, had there been any
anbiguity.

31



I11. Despite the lack of a circuit split concerning
the ultimate manner in which 18 US. C. 8§
3624(b) is applied, this Court nonetheless
should grant certiorari to address the
foregoing two questions in view of the fact
that the United States Sentencing Comm ssion
based the Cuidelines’ Sentencing Table upon
the interpretation of 8 3624(a) advocated by
petitioner as opposed to the different
interpretation followed nationwide by the
Federal Bureau of Prisons.

Inaletter submtted tothe Fifth Grcuit after oral argunent
but before the court issued its decision, Ms. Mireland called the
court’s attention to the United States Sentencing Comm ssion’s
SUPPLEMENTAL REPORT ON THE | NI TI AL SENTENCI NG GUI DELI NES AND POLI CY STATEMENTS
23 (June 18, 1987). The Report establishes that the Guidelines
Sent enci ng Tabl e was cal i brated on t he assunption t hat wel | - behaved
prisoners would receive 15% good conduct credit on the sentence
i nposed. See also USSG Ch.1, Pt. A 8 3, para. 3 (as anended in
1989) (“The abolition of parole makes the sentence inposed by the
court the sentence the offender will serve, |ess approximtely
fifteen percent for good behavior.”).

The Report sets out the nethodology for creation of the
Sent enci ng Tabl e. The Comm ssion collected a |arge sanple of
sentences for a broad array of crinmes and determ ned the actua
time served as a baseline. Then, the Comm ssion “adjusted for good
time” by figuring out the | onger sentence for which the actual tine
served woul d be 85%

Prison tinme was increased by dividing by 0.85 good tine
when the term [of inprisonnent] exceeded twel ve nonths.

Thi s adj ustnent corrected for the good tine (resultingin
early release) that would be earned [under 18 U. S.C. §
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3624]. . . . This adjustnment made sentences in the
Level s Table conparable with those in the Cuidelines
(which refer to sentences prior to the awardi ng of good
time).
SUPPLEMENTAL REPORT ON THE | NI TI AL SENTENCI NG GUI DELI NES AND POLI CY STATEMENTS
23 (June 18, 1987).

The Comm ssion’s interpretation of 8 3624(b)’'s fornmula for
good conduct credit — fifty-four days per year of the sentence
i nposed (or approximately 15%of each year) — is precisely the one
advanced by Ms. Moreland but rejected by the BOP and the Fifth
Crcuit. As discussed above, under BOP's fornula, approxinmtely
13% of each year of the sentence inposed is reduced for a
prisoner’s exenplary conduct. Deferring to the BOPs
I nterpretation thus would nean that every federal prisoner since
1987 who was sentenced under the Sentencing Reform Act of 1984 to
a termof inprisonment in excess of one year received a guideline
sentence prem sed on a 2% error

The fact that the Sentencing Conmm ssion based its Sentencing
Table on the fifty-four day (15% formula rather than the forty-
seven day (13% fornula underscores the national inportance of the
I ssues raised in Ms. Mdreland s case. Furthernore, resolution of
this case in Ms. Mdreland s favor woul d save the federal taxpayers
many mllions of dollars per year — in that each federal prisoner
serving a prison sentence in excess of one year who earns good
conduct credit would be eligible for rel ease fromprison seven days

earlier for each year of his or her termof inprisonnment.

For these reasons, this Court should grant certiorari and
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address the questions raised in this petition, notw thstanding the
|l ack of a circuit split concerning the ultinmate manner in which 18

US.C 8§ 3624(b) is applied by the Courts of Appeals.
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CONCLUSI ON

For the foregoing reasons, this Court should grant certiorar

and reverse the judgnment of the Fifth Crcuit.

Dat e: Respectful ly subm tted,

Decenmber 8, 2005
MARJIORI E A. MEYERS

Federal Public Def ender
Sout hern District of Texas
Attorney of Record
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Assi st ant Federal Public Def ender
Attorneys for Petitioner
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Houst on, TX 77002- 1634
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