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QUESTIONS PRESENTED

1. Does 18 U S.C. 8§ 3624(b) nmke federal prisoners
eligible for up to 54 days of good conduct tine
credit for each year of their "termof inprisonnment”
i nposed by the sentencing court, or only for 54 days
for each year of time they actually serve, or is the
st at ut e anbi guous?

2. If the statute is anbiguous, as nine Circuit
Courts of Appeals have held, does the rule of lenity
apply to construction of the statute requiring the
Court to conclude that the statute unanbi guously
states that prisoners serve the shorter sentence and
thus leaving no room for agency discretion in
construing the statute for purposes of Chevron

US A, Inc. v. Natural Res. Def. Council, 467 U.S.
837, 844 (1984)~?
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OPINIONS AND ORDERS ENTERED IN
THIS CASE BY THE COURTS BELOW

On June 1, 2004, United States Magistrate Judge Keith A
Pesto filed a Report and Recommrendati on recommendi ng that M.
O Donald’ s Petition for Wit of Habeas Corpus be denied. On
June 10, 2004, United States District Judge Kim R G bson
adopt ed the Report and Recomrendati on and denied M. O Donal d’ s
petition. A copy of the Report and Reconmendation and the
District Court’s order adopting the Report and Reconmendati on
are attached to this petition as Appendi x la.

On March 22, 2005, the United States Court of Appeals for
the Third Crcuit issued a precedential opinion affirmng the
District Court's denial of M. O Donald s petition. A copy of

that opinion is attached to this petition at Appendi x 2a.

Vi




STATEMENT OF JURISDICTION

Awit of certiorari is sought froma precedential opinion
of the United States Court of Appeals for the Third Crcuit
dated March 22, 2005. The basis for federal jurisdictioninthe
district court was 28 U S.C § 2241.

Jurisdiction is conferred upon this Court by 28 U S.C. 8§
1254(1) which grants the United States Suprenme Court
jurisdictiontoreviewby wit of certiorari all final judgnments
of the courts of appeals. Jurisdiction is also conferred upon
this Court by 28 U.S.C. §8 1651(a) which grants the United States
Suprene Court jurisdiction to issue all wits necessary or
appropriate in aid of its respective jurisdiction and agreeabl e
to the usages and principles of |aw

The time for filing a Petition for Wit of Certiorari began
to run on Cctober 4, 2005, when the United States Court of
Appeal s for the Third Circuit denied M. O Donald s petition for
rehearing with suggestion for rehearing en banc. The tine for
filing a Petition for Wit of Certiorari expires on January 3,

2006.




STATUTORY PROVISIONS INVOLVED

This case involves the interpretation of 18 U. S.C. § 3624, the
statute that governs the awardi ng of good conduct tinme (“GCT”)
credit to federal inmates. |In pertinent part, the version of
8§ 3624 applicable to M. O Donald states:

(a) Date of release.— A prisoner shall be rel eased
by the Bureau of Prisons on the date of the
expiration of the prisoner’s term of inprisonnent,
less any tine credited toward the service of the
prisoner’s sentence as provided in subsection (b).
If the date for a prisoner’'s release falls on a
Sat urday, a Sunday, or a legal holiday at the place
of confinement, the prisoner may be rel eased by the
Bureau on the | ast precedi ng weekday.

(B) Credit toward service of sentence for
satisfactory behavior. --

(1) A prisoner who is serving a term of
i nprisonment of nore than one year, other than a term
of inprisonnent for the duration of his life, shal
receive credit toward the service of his sentence,
beyond the tinme served, of fifty-four days, at the
end of each year of his term of inprisonnent,
begi nning at the end of the first year of the term
unl ess the Bureau of Prisons determnes that, during
that year, he has not satisfactorily conplied with
such institutional disciplinary regulations as have
been approved by the Attorney CGeneral and issued to
the prisoner. |If the Bureau determ nes that, during
that year, the prisoner has not satisfactorily
conplied with such institutional regulations, he
shall receive no such credit toward service of his
sentence or shall receive such |lesser credit as the
Bureau determ nes to be appropriate.

The Bureau’'s determnation shall be nade wthin
fifteen days after the end of each year of the
sent ence. Such credit toward service of sentence

vests at the time that it is received. Credit that
has vested may not later be withdrawn, and credit
that has not been earned may not |ater be granted.
Credit for the last year or portion of a year of the

Viii




term of inprisonnent shall be prorated and credited
within the | ast six weeks of the sentence.




STATEMENT OF THE CASE

This case presents the question of how good conduct tine
credit should be calculated for well behaved federal inmates.
Answering this question requires the interpretation of Title 18
US. C 8 3624(b), a federal statute that nine out of the ten
United States Courts of Appeals that have addressed the issue
have found to be ambi guous. The interpretation of this statute
affects each of the 188,998 inmates currently housed by the
Bur eau of Prisons who are serving sentences | onger than one year
but less than life, soits inpact is substantial. M. O Donald
submts that 8 3624(b)’s |language is plain and requires the
Bureau of Prisons to give hima credit of 54 days, beyond his
time served, for each year of his term of inprisonnent. In
addition to being required by the plain|anguage of the statute,
this reading of the statute results in a sinple, straight
forward nethod of calculating good conduct tinme that is
consistent with the nethod used to award good conduct tine to
federal inmates for over three quarters of a century prior to
§ 3624(b)’s enactnment.

If this Court finds 8 3624(b) anbiguous, the case then
presents the question of howthat anbiguity should be resol ved.
M. O Donald submts that the venerable rule of lenity nmust be
applied to resolve the anbiguity in his favor as 8§ 3624(b)

affects the severity of his sentence. Wile this Court’s case




| aw makes this result seem uncontroversial, the |ower courts
have subjugated the rule of lenity to the Bureau of Prisons
interpretation of 8 3624(b) which, perhaps not surprisingly,
resolves any anbiguity in the statute against M. O Donald,
extending his termof inprisonnent by 84 days. The path to this
remar kabl e result is set forth bel ow

M. ODonald is serving a 144-nonth sentence of
i mprisonment for arned bank robbery. He has thus far been a
nodel prisoner and has not | ost any good conduct tine (GCT) due
to m sbehavi or. The Bureau of Prisons (BOP) has cal cul ated t hat
t he maxi numanount of GCT M. O Donal d can earn, if he continues
to behave, is 564 days, placing his rel ease date at May 4, 2007.
This calculation is based upon the BOP's interpretation of 8§
3624(b) that inmates earn GCT based upon tine served, not based
upon the sentence of inprisonnent inposed.

M. O Donal d chal | enged the BOP' s GCT cal cul ati on, argui ng
that 8 3624(b) requires that he receive credit towards the

service of his "“sentence, beyond the time served,” of 54 days

at the end of each year of his “term of imprisonment.” Under
this reading of the statute, M. O Donald is entitled to receive
648 days (12 x 54) of CGCT, if he continues to behave, which
woul d pl ace his rel ease date at February 12, 2007. M. O Donald
contends that the statute affords hima “credit” of up to 54

days “at the end of each year” of his “term of inprisonnent.”




That is, once M. O Donald has served a year, the Bureau nust
deci de how nuch credit he gets and deduct the credit fromthe
year, establishing the date on which the year of the “term of
i mprisonment” ended. A year after that date, the Bureau nust
deduct the next credit, and so on. Under the statute, M.
O Donal d coul d recei ve 648 days credit on his twel ve-year term
rather than the 564 days accorded by the BOP. M. O Donald
further argued that if 8 3624(b) was anbi guous as to whet her GCT
applied to the termof inprisonnent inposed or tinme served the
rule of lenity required that the anmbiguity be resolved in his
favor.

After exhausting his adm nistrative renedies, M. O Donal d
filed a petition for a wit of habeas corpus pursuant to 28
US C 8§ 2241 in the United States District Court for the
Western District of Pennsylvania challenging the BOP's
cal culation of his GCT. The Magistrate Judge to whomthe case
was referred recomended denying the petition. The Magistrate
Judge found that 8§ 3624(b) unanbi guously required GCT to be
cal cul ated based on time served and even if the statute were
anbi guous the BOP' s program statenent interpreting the statue
to require GCT to be applied to tine served was entitled to
deference. The District Court adopted the Mgistrate Judge’s
Report and Recomrendati on and denied the petition. On appeal,

at the governnent’s request, the case was consolidated with




Weaver v. Johns, Case No. 04-3116, another pro se case.

The United States Court of Appeals for the Third Grcuit
i ssued a per curiamopinion rejecting M. O Donal d’ s argunent.
Contrary to the District Court, the Third Circuit found § 3624
anbi guous as to whether GCT should be cal cul ated based on the
“termof inprisonment” inposed or “time served.” Having found
8 3624(b) anbiguous, the Third Circuit held that it “nust defer

tothe BOP s interpretation” of the statute pursuant to Chevron

US A, Inc. v. Natural Res. Def. Council, Inc., 467 U. S. 837,

844 (1984) because the BOP's interpretation was reasonable. The
rule of lenity did not apply, the Third G rcuit held, because
deference to the BOP s interpretation of the statute renoved any

anbiguity fromthe statute.




REASONS FOR GRANTING THE WRIT OF CERTIORARI

This Court should grant certiorari to definitively

interpret the federal good conduct tine statute as

that statute inpacts the liberty of alnost all

federal inmates and has been found anbi guous by ni ne

United States Courts of Appeals.

There are two reasons this case is worthy of this Court’s
revi ew. First, the statute at issue inpacts the l|length of
virtually every federal inmate’'s sentence and has been found
anbi guous by nine of the ten United States Courts of Appeals
t hat have considered the issue. It is therefore appropriate for
this Court to definitively interpret the statute. Second, if
the Court finds the statute anbiguous, the Court nust clarify
that the rule of lenity requires that the anbiguity be resol ved
in M. ODonald s favor, leaving the statute unanbi guous,
thereby leaving no room for a contrary interpretation by the
Bureau of Prisons. The Third Crcuit along with several other
Circuit Courts of Appeals have eviscerated the rule of lenity
by resolving any anbiguity in the statute by deferring to the
Bureau of Prison’s interpretation of the statute and then
finding the rule of lenity inapplicable because, by virtue of
deference to the Bureau of Prisons interpretation of the
statute, the statute is no | onger anbi guous. This reasoning is

in direct conflict with this Court’s precedent.

A. This Court must definitively interpret § 3624 (b).




There are currently 188,998 federal innmates i n BOP cust ody.

http://ww. bop. gov/l ocations/weekly report.jsp (as visited

January 2, 2006), and the | ength of al nobst all of those i nmates’
sentences is directly inpacted by § 3624(b). N ne United States
Courts of Appeals, including the Third Grcuit in this case,
have found that in enacting 8 3624(b) Congress may have i nt ended
federal inmates to receive up to 54 days of GCT for each year
of their “term of inprisonment” or Congress may have intended
federal inmates to receive up to 54 days of GCT for each year
actually served.! Assunming an inmate receives sone GCT, she
will always serve less tine than the term of inprisonnent
i nposed so awardi ng GCT based upon tine served results in the
inmate receiving |l ess GCT tine than awardi ng GCT based upon the
term of inprisonnment. The correct interpretation of the
statute, therefore, determnes the |l ength of tens of thousands
of inmates’ sentences. This is reason enough for this Court to
grant certiorari but what cenents the need for certiorari is

that the plain language of the statute requires GCT to be

'Perez-Adivo v. Chavez, 394 F.3d 45, 51-52 (1t Cir. 2005);
Sash v. Zenk, 428 F.3d 132, 136 (2" Cir. 2005); O Donald v. Johns,
402 F.3d 172, 174 (3¢ Cir. 2005); Yi v. Fed. Bureau of Prisons,
412 F.3d 526, 533-34 (4'" Cir. 2005); Petty v. Stine, 424 F. 3d 509,
510 (6'" Cir. 2005); Wiite v. Scibana, 390 F.3d 997, 1002 (7'M Cr
2005); Bernitt v. Martinez, __ F.3d __, 2005 W 3534188 *1 (8!
Cir. 2005); Pacheco-Canmacho v. Hood, 272 F.3d 1266, 1270 (9" Gr
2001); Brown v. MFadden, 416 F.3d 1271, 1273 (11'" Gr. 2005); but
see Mrreland v. Fed. Bureau of Prisons, ~_ F.3d __, 2005 W

3030414, *4 (5'" Cr. 2005) (holding & 3624(b) wunanbiguously
requires GCT to be awarded based on tine served).
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cal cul at ed based upon the term of inprisonnent.

The Third Crcuit, and every other Court of Appeals that
has found 8§ 3624(b) to be anbi guous, found that Congress’ third
use of the phrase “termof inprisonnment” in 18 U S.C. § 3624(b)
was, unlike the first two uses of the phrase, "anbiguous.” But
application of traditional canons of constructionto the statute
shows that the phrase “termof inprisonnment” in subsection (b)
is not anbiguous and nust nean the sentence “inposed.” In
finding the phrase “termof inprisonnment” anbi guous, the Third
Crcuit erred in failing to give it its “ordinary or natural”

nmeaning, Bailey v. United States, 516 U S. 137, 145 (1995), of

the “sentence inposed;” it also failed to apply the “vigorous”
presunption that when such a phrase is used nore than once in
the same sentence it neans the sane thing each tinme; it further
failed to consider that, since Congress used both the phrases
“tinme served” and “termof inprisonment” in the sane sentence,
there is a strong presunption that those phrases nean different
things; and, finally, it entirely overl ooked the provision of
the statute requiring that the credit apply toward the
“sentence, beyond the tinme served,” not toward actual tine
served itself. When these traditional nmethods of interpretation
are properly applied, and all provisions of the statute are
considered, it is clear that the Third G rcuit erred in hol ding

that the phrase i s anbi guous.




At issue in this case is the neaning of the phrase “term
of inprisonment” when 8 3264(b) says that a prisoner “serving
a term of imprisonment of nore than one year, other than a term
of imprisonment for the duration of his life shall receive
credit toward the service of the prisoner’s sentence, beyond t he
time served, of fifty-four days, at the end of each year of his
term of imprisonment.” |n construing this provision, the Third
Circuit erred initially in failing to give the phrase “term of
inmprisonnment” its “ordinary or natural” neaning, Bailey v.

United States, 516 U. S. 137, 145 (199 ), which is the “sentence

i nposed.” Wile the phrase might nmean “tine served” if context
dictated, here the context anply confirnms that the ordinary
nmeani ng of the phrase was intended, and the phrase is not

anbi guous. Brown v. Gardner, 513 U. S. 115, 118 (1994)

(“Anbiguity is a creature not of definitional possibilities but
of statutory context.”).

The Third Grcuit further erred in not interpreting the
phrase consistently, as required by its context. Since the
phrase is used three tines within the sanme sentence, the context
creates a “vigorous” presunption that it neans the sanme thing

each tine. Brown v. Gardner, 513 U. S. at 118 (“presunption that

agiventermis used to nean the sanme thing throughout a statute
is surely at its nbst vigorous when a term is repeated

within a given sentence”). In the first two instances, the




statute provides that a prisoner is eligible to receive good
conduct tine credit only if his “termof inprisonment” is nore
than one year, and less than life, and it is inpossible for
“termof inprisonment” to nmean tine served in either case, as
the Third G rcuit and the BOP acknow edges. O Donald, 402 F. 3d
at 174; BOP Program Statenent 5880.28, Sentence Conputation

Manual CCCA (1999) p. 1-45; See also, Wiite v. Scibana, 390

F.3d 997, 1001 (7" Cir. 2004). Thus, the nmeaning of “term of
i mprisonment” is not unclear in those instances, and the phrase
i ndi sput ably nmeans sent ence i nposed.

Once it is established that the words “term of
i mprisonment” mean “sentence inposed” the first two tines they
are used, the BOP nust overcone the strong presunption that
Congress nmeant themto nean the sane thing the third tine. The
Third G rcuit opinion gives no sufficient basis for overconi ng
that strong presunption.

Because Congress used the phrase “tine served” in the sane
sentence in which it used “term of inprisonnent,” there is a
further strong presunption that they nmean different things and
that “termof inprisonnment” does not nean “tinme served.” United

States v. Maria, 186 F.3d 65, 71 (2" Cir. 1999) (use of

“different words” strongly suggests “different neani ngs were

i ntended”); see Russello v. United States, 464 U S. 16, 23

(1983) (declining to give different words the sanme neaning).




The Third Circuit gives no sound reason why Congress would first
have used “term of inprisonnment” to nean “sentence inposed,”
then have used the phrase “tinme served” to convey its ordinary
meani ng, and then, a few words away, have used the phrase “term
of inprisonment” differently, to nean “tinme served,” instead of
sinply using the words “tine served” again. Had Congress neant
“time served,” it would certainly have said so, just as it had
earlier in the sanme sentence. The Third GCrcuit’s hol ding
i nproperly assunes that Congress used words in an entirely
arbitrary manner.

Finally, the Third Crcuit opinion entirely overl ooks
| anguage of subsection (b) explicitly stating that the credit
IS not based on “time served.” The section specifically
provides that the “credit” applies towards the “sentence, beyond
the time served.” The only interpretation that gives this
phrase any i ndependent nmeaning is to construe it to provide that
the credit is not based on tine served, but on the "“sentence,
beyond the tinme served.” This | anguage, which the Third Crcuit
entirely overl ooked, explicitly confirnms O Donal d s readi ng of
the statute giving the words “term of inprisonnment” their
ordi nary meani ng and readi ng themconsi stently in subsection (b)
to mean “sentence inposed.”

A consi stent reading of “termof inprisonnent” in 8§ 3624(Db)

results in a sinple, straight-forward nethod of awardi ng GCT

10




An i nmat e whose termof inprisonnent is |onger than one year but
less than life can estimate the total GCT he can earn by
multiplying his term of inprisonnment, in years, by 54. The

credit is a deduction, see Wbster’'s Third New Internationa

Dictionary 532-33 (1986) (credit nmeans “deducti on froman anount

ot herwi se due”), nade yearly “at the end of each year of the ...

termof inprisonnment,” that reduces the tinme served for the year
from 365 to 311 days, ending the year 54 days earlier than it
ot herwi se woul d have. The BOP' s nmet hod of cal cul ati ng GCT based
on tine served nakes GCT difficult to calculate, requiring the
use of lengthy calculations that the BOP admts are
“arithmetically conplicated” and require forty-five pages to
explain. P.S. 5880.28 p. 1-44.

Keeping the neaning of term of inprisonnment consistent
t hr oughout § 3624(b) al so has the benefit of conplying with the
nmet hod used to award GCT for nost of the Twentieth Century. The
old version of the good tinme statute, 18 US.C. § 710,
recodified in 1948 as 18 U.S.C. § 4161,2% permitted a “deduction
fromthe termof [the prisoner’s] sentence” of a certain nunber
of “days for each nonth” in the sentence. I1d. Wth a brief

exception di scussed bel ow, under that statute the settl ed net hod

of calculating the credit was “by multiplying the nunber of

’See 18 U.S.C. § 4161, as repealed by Section 235(a)(1l) of
Pub. L. 98-473, effective Novenber 1, 1987, set out in Federa
Crimnal Code and Rules, 1137-38 (West, 2004 ed.).
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nont hs of a sentence as i nposed by the court by the appropriate
nunber of days [per nonth] as prescribed in the statute.” HR

Rep. 86-935, reprinted in 1959 U S.C.C. A N at 2518-19. This

nmet hod of calculating GCT resulted in prisoners receiving GCT
credit for time they did not actually serve but no one found
this “unseenmly.” To the contrary, Congress expressly chose this
nmet hod of cal cul ating GCT over the tinme served nethod.

In Hunter v. Fasching, 195 F.2d 1007 (10'" Gir. 1952) the

Tenth Circuit held that a m nor wordi ng change nade to § 4161
in 1948 required that GCT be awarded based on tinme actually
served. The Attorney Ceneral responded by asking Congress to
amend the statute to return to awarding GCT based upon the
sent ence i nposed because the Tenth Circuit’s hol di ng “requi re[ d]
wel | - behaved prisoners to serve |onger periods of confinenent
than they woul d under the nethod of conputation which had been

used through half a century.” HR Rep. 86-935, reprinted in

1959 U.S.C.C.A N at 2518-19. Congress conplied with the
Attorney Ceneral’s request, anending the statute to “return to
the [previous] nethod of conputing good conduct tine,” basing
the credit on the “sentence as inposed by the court.” 1d. The
statute then remai ned substantially unchanged until its repeal,
ef fective Novenber 1, 1987.

Not hing in the |anguage of 8 3624(b) or its legislative

hi story indicates that Congress intended to change from its
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chosen nethod of awardi ng GCT based upon the sentence inposed
to a new nethod, which it had previously rejected, of awarding
GCT based upon tinme served. Congress cannot be assunmed to have
changed such a long-standing policy wthout signaling its

intentions clearly. United States v. Wlson, 503 U S. 329, 336

(1992) (“It is not lightly to be assunmed that congress intended
to depart froma |ong established policy.”).

The primary ground the Third Crcuit offered for finding
t he phrase “termof inprisonment” anbi guous was that basing the
GCT on the sentence i nposed woul d | ead to the “unseem y” result
of prisoners receiving GCT for tinme they did not actually serve.
O Donald, 402 F.3d at 174. Since, “[a]s an inmate earns GCT
each year, his overall tinme to serve is reduced,” the Third
Circuit believed he would receive “GCT for tinme he was not
actually incarcerated.” 1d. This “unseemy result,” the panel
concluded, would “frustrate the process and mlitates against
finding that the phrase ‘term of inprisonnment’ unanbi guously
refers to the sentence inposed.” O Donald, 402 F.3d at 174.
This reasoning is without basis in the text of the statute and
fails to conprehend the actual nethod of sentence conputation
that the statute requires.

First, the Third Crcuit pointed to no |anguage in the
statute disapproving basing the credit on tinme not actually

served, since the statute explicitly bases it on the “sentence,
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beyond the tine served.” If the | anguage of a statute is plain,
a court nust enforce the statute as witten unless doing so
creates results denonstrably at odds with Congress’ intent.

U S v. Ron Pair Enterprises, Inc., 489 U S. 235, 242 (1989).

Mor eover, as expl ai ned above, for the better part of a century
prior to enactnment of 8§ 3624(b), Congress explicitly approved
a policy of basing credit on the sentence “as inposed by the
court,” a policy that inevitably grants credit for tine not
served and explicitly rejected a policy of basing credit on tine
served. Nothing in the statute or its history suggests that
Congress believed such a |ong-standing policy was “unseemy.”
Accordingly, enforcing 8 3624(b) as witten, that “term of
i mprisonment” means sentence inposed, is not denonstrably at
odds with the intent of its drafters.

Second, reading “term of inprisonnent” to nean sentence
i nposed does not in fact result in any unseemy wndfall to
pri soners or defeat the purposes of the statute, as the Third
Crcuit and several other courts seemto have feared. O Donald
402 F.3d at 174; Yi, 412 F.3d at 531-32; Wite, 390 F.3d at

1001-02; Pacheco-Camacho, 272 F.3d at 1268-69. Under M.

O Donal d’ s readi ng of the statute a prisoner nust earn every day
of GCT, which is deducted from the year of the term of
i mprisonment after a year has been served. After a year has

been served, the BOP reviews the prisoner’s conduct and mekes
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a bookkeepi ng entry showi ng that the prisoner satisfiedthe ful
year on, for exanple, the 311'" day served (if a 54 day
deduction is warranted) and that a new year began on the 312'"
day. At the end of the new year, the BOP again makes such an
entry showing the effect of another credit, and so on. There
is no “wndfall,” and the Bureau nay review a year of conduct
at the end of each year except the last.?

At bottom the flaw in the Third Crcuit’s “unseemy”
argunment is that it sinply assunes what the BOP seeks to prove:
t hat Congress i ntended good conduct tine to be based on the tine
served and not on the term of inprisonnment. | f Congress
i nt ended that prisoners receive 54 days credit for each year of
their termof inprisonment there is nothing “unseenly.”

Depriving a citizen of hisliberty is the governnent’s nost
extrene use of its power short of execution. As such, inmates
bei ng deprived of their liberty, and their famly and friends,
deserve to know that the length of their prison sentences
confornms to the I|aw. Accordingly, this Court should grant
certiorari to determne definitively whether 8 3624(b) requires
CGCT to be awarded based upon the term of inprisonnent inposed

or tine served.

2 Inthe last year of the term to avoid a prisoner serving
excess tine, the tine nust be “credited during the | ast six weeks
of the sentence,” not after a year has been served. 18 U S.C. 8§
3624(b).
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B. This Court should clearly enunciate the principle that the
rule of lenity requires any ambiguity found in a statute that
affects the severity of an inmates sentence must be resolved in
favor of the inmate.

If 8§ 3624(b) is anmbiguous, it is vital that the anbiguity
be resolved in favor of federal innmates pursuant to the rul e of
lenity rather than against federal innmates based on deference
tothe BOPs interpretation of the statute. The rule of lenity
exists, in part, to assure that no nman | anguishes in prison
unl ess the |awraker has clearly said he shoul d. The Third
Circuit’s opinion turns the rule of lenity on its head by
concluding that the anbiguity in 8§ 3624(b) nust be resolved
agai nst M. O Donal d, thereby | engt hening his sentence, because
the court was required to accept the BOPs interpretation of §
3624(b). This logic allows the jailer to determne the | ength
of the sentence when Congress has failed to nmake the | ength of
the sentence clear and nust be rejected.

The Court addressed this issue last term albeit in a

di fferent context. In National Cable v. Brand X Internet, 125

S.Ct. 2688, 2700-02 (2005), the Court had to determne if the
Ninth Circuit’s judicial interpretation of 47 U S.C. § 153(46)
t ook precedent over a contrary interpretation of the statute by
t he Federal Conmmunications Conm ssion, the agency responsible
for adm nistering the statute. The Court held that “[a] court’s
prior judicial construction of a statute trunps an agency

construction otherwi se entitled to Chevron deference only if the
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prior court decision holds that its construction follows from
t he unanbi guous terns of the statute and thus | eaves no roomf or
agency discretion.” 1d. at 2700. This Court gave as an exanpl e
of such a situation a court invoking a rule of construction
“ (such as the rule of lenity)” requiring it to conclude that the
statute was unanbi guous to reach its judgnent. 1d. at 2701-02
(enphasi s added). In such a situation, the rule of lenity
renoves any anbiguity in the statute and | eaves no room for
agency di scretion.

The Court has consistently applied traditional canons of
statutory construction to renove anbiguity fromstatutes rather
than defer to agency interpretations of those statutes. In

[.N.S. v. St. Cyr, 533 U. S. 289 (2001), for exanple, the Court

found a statute repealing relief from deportation to be
anbi guous with respect to whether it could be applied
retroactively. 1d. at 320. The Court rejected the I.N.S.’s
argunment that its own construction of the statute was entitled
to deference under Chevron expl ai ning:
We only defer, however, to agency interpretations of
statutes that, applying the normal tools of statutory
construction are anbi guous. Because a statute that
I's anbi guous with respect to retroactive application
i s construed under our precedent to be unanbi guously
prospective, there is, for Chevron purposes, no
anbiguity in such a statute for an agency to resol ve.
Id. at 320 n. 45 (internal quotations and citations omtted).

National Cable and St. Cyr put into practice this Court’s
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finding that “[e]ven for an agency able to claim all the
aut hority possible under Chevron, deference to its statutory
interpretation is called for only when the devices of judicial
construction have been tried and found to yield no cl ear sense

of congressional intent.” General Dynamics Land Systens, Inc.

v. Cine, 124 S. . 1236, 1248 (2004). Included in “the devices
of judicial construction” are “traditional tools of statutory
construction.” Chevron, 467 U S. at 842. The rule of lenity
is atraditional tool of statutory construction “whose purpose
is to help give authoritative nmeaning to statutory |anguage.”

United States v. Thonpson/Center Arns Co., 504 U.S. 505, 518

n.10 (1992); Ladner v. United States, 358 U S. 169, 178 (1958)

(Court will not construe a statute to “increase the penalty” on

an individual, when it is anbiguous); see Bifulco v. United

States, 447 U.S. 381, 387 (1980) (rule of lenity applies to

“penalties”). Thus, National Cable' s invocation of the rule of

lenity as an exanple of a rule of statutory construction that
renoves all anbiguity froma statute |eaving no anbiguity for

an agency to resolve. See also Leocal v. Ashcroft, 125 S.Ct

377, 384 n.8 (2004) (invoking rule of lenity toreject .N.S.’s

interpretation of 18 US C 8 16's definition of crinme of

vi ol ence); Zadvydas v. Davis, 533 U.S. 678 (2001), and dark v.
Martinez, 125 S.Ct. 716 (2005) (invoking rule of constitutional

avoi dance to reject agency interpretation of statute); Edward J.
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DeBartolo Corp. v. Florida @Gulf Coast Bldg. and Constr. Trades

Counci |, 485 U. S 568, 575 (1988) (although agency’s
interpretation would “normally be entitled to deference,” Court
applied rule avoiding constructions that would “rai se serious
constitutional problens;” rule had “so | ong been applied” as to

be “beyond debate”); EEOC v. Arabian Anerican Gl Co., 499 U S.

244, 248, 256-58 (1991) (Court applies *“longstanding”
presunption against extra-territorial effect, rather than
deferring to the views of the EEQC)*“.

It is sinply beyond dispute that courts nust enploy the
traditional tools of statutory construction, such as the rule
of lenity, to resolve anbiguity in a statute before giVving
deference to an agency interpretation of the statute. This not
only makes sense as a matter of statutory interpretation, it
al so hel ps protect agai nst potential due process and separation
of powers issues.

In United States v. WItberger, 18 U S. (5 Weat) 76

(1820), Chief Justice Marshall noted that “[t] he rul e t hat penal
| aws are to be construed strictly, is perhaps not nmuch |l ess old

than construction itself.” 1d. at 95. The rule was, he went

‘' n applying the presunption agai nst extraterritoriality, the
Court found a Ilower Ilevel of deference applicable to the
E.E OC’'s position than woul d have been granted under Chevron

499 U.S. at 256-57. Justice Scalia, concurring, thought
Chevron deference warranted, but would, nonethel ess, have found
t hat def erence over come by t he presunption agai nst

extraterritoriality. 1d. at 259-60.
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on, “founded on the tenderness of the law for the rights of
i ndi vidual s; and on the principle that the power of punishnent
is vested in the legislative, not in the judicial departnent.
It is the legislature, not the Court, which is to define the

crime, and ordain its punishnent.” 1d. (enphasis supplied); see

1 WIliam Bl ackstone, Commentaries *92 (“A man cannot suffer
nor e puni shnment than the | aw assi gns, but he may suffer less.”).

The rule thus has two aspects, one requiring a clear
definition of crimnal offenses and the second, which is
applicable in this case, requiring courts to adopt the
construction of an anbiguous penalty statute “yielding the

shorter sentence.” United States v. RL.C., 503 U S. 291, 305

(1992). This second aspect of the rule is “*“rooted in the
I nstinctive distaste against nmen | anguishing in prison unless

t he | awmaker has clearly said they should.””” United States v.

RL.C, 503 US. 291, 305 (1992), quoting United States v. Bass,

404 U.S. 336, 348 (1971), quoting H Friendly, Benchmarks 209

(1967). The rule’s purpose in this context is “assuring that
society, through its representatives, has genuinely called for
the punishnment to be neted out.” RL.C, 503 US at 309
(Scalia, J., concurring). Since the punishnment nust be based
on the “noral condemation of the conmmunity” expressed in
| egislation, “[w]lhere it is doubtful whether the text includes

the penalty, the penalty ought not be inposed.” 1d.
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The inprisonnent of a person, when it is not clear that
Congress itself intended that result, inplicates due process as
wel | as separation of powers interests, and the rule of lenity

acts as both a protection of the “rights of individuals” agai nst
unaut horized punishments and a mneans of assuring the

constitutional distribution of power. See Burge v. Butler, 867

F.2d 247, 250 (5'" Cir. 1989) (punishnment not authorized by

| egi sl ature violated due process); Wasko v. Vasquez, 820 F.2d

1090, 1091 n.2 (9" Cir. 1987) (punishment beyond *“extent
authorized by state statute” violated due process); cf.

Mstretta v. United States, 488 U S. 361, 391 n. 17 (1989)

(pl aci ng power to make sentencing gui delines in Executive would
raise constitutional question by “unit[ing] the power to
prosecute and the power to sentence within one Branch”).

The rul es of statutory construction take priority over the
rul e of Chevron deference, both because of the i nportance of the
policies they further and because they are the rul es designed
over the years to apply to specific legal situations, and thus
constitute specific rules that nmust govern over the general rule

of Chevron. Morales v. Trans Wrld Airlines, Inc., 504 U.S.

374, 384-85 (1992) (“it is a comonplace of statutory
construction that the specific governs the general”). Chevron,
after all, is an enornously broad principle that assunes in

countless instances an inplicit Congressional delegation of
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power to agencies to construe every anbiguity or silence in the
statutes which they adm nister. But established rules such as
the rule of lenity were devised by courts to deal with specific
recurring | egal problens, and there is no reason the broad rul e
of Chevron, whatever its nerits in general, should displace

these specific rules when they are being applied within their

proper spheres. 1d.; see St. Cyr, 533 U.S. at 320 n. 45.

Mor eover, consideration of the rationale for the Chevron
doctrine shows that specific substantive canons of construction
such as the rule of lenity should displace Chevron when they
conflict, for they perform the very function that Chevron
performs in ways superior to Chevron and they protect
substantive values Chevron does not addr ess. The
Chevron doctrine is justifiable in general on the basis of
Congressional intent, recognizing that the intent is in nost
cases a “fictional presuned intent,” that the rule “operates
principally as a background rule of |aw agai nst which Congress
| egislates,” and that its function is to inform Congress that
the “ambi guities [ Congress] creates ... will be resolved ... not
by the courts but by a particular agency, whose policy biases

will ordinarily be known.” Antonin Scalia, Judicial Deference

to Adm nistrative Interpretations of Law 1989 Duke L.J. 511

517 (hereafter “Scalia”).

G ven the basis for Chevron, then, there are three reasons
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Its doctrine should not displace specific existing canons of
statutory construction. First, the nere “fictional presuned
intent” of Congress involved in Chevron can hardly be said to
have gone so far as to extinguish the effectiveness of rules the
courts have fol |l owed for decades or centuries. There is nothing
in Chevron or any of its progeny to suggest that it allows the
courts to presune an even broader intent to repeal the rule of
lenity, or other such rules, in circunstances to which Chevron
applies. Indeed, Chevron says just the opposite. 467 U. S at
842 n. 9 (preserving “traditional tools of statutory
construction”). Any repeal of the effect of existing
substantive rules through a Congressional delegation would
require a clear statenment of intent, and could not sinply be

“presuned.” See United States v. Vonn, 535 U. S. 55, 65 (2002)

(partial repeals by inplication not favored).

Second, when the broad Chevron rule, based on this
“fictional ... intent,” conflicts with a specific canon of
construction like the rule of lenity, the specific rule perforns
the function of the general Chevron rule, by inform ng Congress
who will resolve the “anbiguities it creates” in that context.
Scalia, supra, at 517. |Indeed, the specific rule perforns this
function better than Chevron does, for it also tells Congress
what the result will be if Congress | eaves any anbi guity, which

Chevron cannot do.
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Third, and finally, the specific rule fosters ti me-honored
comon-| aw or constitutional interests, such as the protection
of personal |iberty, which are beyond Chevron’s scope. Thus,
it is not surprising that, when these rules have conme in
conflict, the Supreme Court has abandoned Chevron in favor of
rules that are well-established, specifically suited to the
ci rcunst ances, and that further inmportant interests.

The Third Circuit cited two cases in support of its finding
that the rule of lenity did not apply because the anbiguity in

the statute had been resol ved by other neans, Caron v. United

States, 524 U. S. 308, 316 (1998), and Pacheco- Camacho, 272 F. 3d

at 1271-72. Neither case supports the Third G rcuit’s hol ding.
Caron rejected the application of the rule of |l enity because the
Court found the statute at issue unanbi guous. This hardly
supports the Third Grcuit’s ruling as it specifically found

that § 3642(b) is anbi guous. Pacheco-Camacho found the rul e of

lenity did not apply to 8 3624(b), even though the Ninth Crcuit
found the statute to be anbi guous, because the BOP' s policy
stat enent s and publ i shed regul ations interpreting 8 3624(b) gave
fair warning that GCT would be calculated based upon tine
served. Wiile that may or nmay not be true, that does not
address the rule of lenity’'s concern that no man | anguish in
prison unless the | awmmaker has clearly said he should. Inthis

case, the Third Grcuit explicitly found that it was not clear
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that Congress intended M. O Donald to spend the additional 84
days in prison the BOP says he nust.

Subjugating the rule of lenity to Chevron deference
eviscerates the rule of lenity’'s protection against inmates
| angui shing in prison unless the | awraker has clearly said he
shoul d. Under the Third Circuit’s nethodol ogy, al so adopted by
several other Courts of Appeals® if the |awraker has not
clearly set the punishnent the agency that executes the
puni shnment gets to decide the extent of the punishnent. That
conflicts wwth this Court’s precedent and nust be rejected. The
rule of lenity nmust apply and any anbiguity in 8 3624(b) nust
be resolved in M. O Donald s favor.

CONCLUSION

For all of the foregoing reasons, it is respectfully

requested that the within petition for wit of certiorari be

*Perez-Adivo, 394 F.3d at 53 (rule of lenity does not
forecl ose deference to an admnistrative agency’'s reasonable
interpretation of a statute); Yi, 412 F.3d at 535 (“Rather than
apply a presunption of lenity to resolve the anbiguity, Chevron
requi res that we defer to the agency’ s reasonabl e construction of
the statute.”) (enphasis in original); Petty, 424 F.3d at 510
(“The BOP’s interpretation of the statute is reasonable.”); Wite,
390 F. 3d at 1002-03 (8 3624(b) anbi guous and court therefore nust
defer to BOP's interpretation of statute); Bernitt, 2005 W
3534188, *1 (“Because section 3624(b) is anbi guous, we nust defer
to the BOP's interpretation if it is reasonable.”); Pacheco-
Camacho, 272 F.3d at 1271 (“To the extent that there is any
anbiguity in section 3624(b), the BOP has resolved it through a
reasonable interpretation, and the rule of Ilenity does not
apply.”); Brown, 416 F.3d at 1273 (rule of lenity inapplicable
because of the BOP’'s reasonable interpretation of 8 3624(b)).
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granted, and that this Court accept M. O Donald s case for

revi ew

Respectful ly subm tted,
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Thomas W Patton
Assi st ant Feder al Public Def ender
Counsel for Petitioner,
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